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INTRODUCTION 

The Frederick County State’s Attorney’s Office (FCSAO) has completed its review of the 

use of force actions of Deputy 1, a sworn law enforcement officer employed by the Frederick 

County Sheriff’s Office, and Trooper 1, a sworn law enforcement officer employed by the 

Pennsylvania State Police, with respect to an officer-involved shooting which occurred October 

19, 2020, at 47 Park Drive, Emmitsburg, Maryland.  The FCSAO’s review focused exclusively 

on whether criminal charges relating to the officers’ conduct are warranted.  The FCSAO’s 

review did not reach conclusions on issues such as the officers’ compliance with internal policies 

and procedures, their training and tactics, or any issues related to civil liability; however, internal 

policies, procedures and training are factors that were considered in evaluating any criminality of 

the officers’ conduct.   

As detailed below, upon careful consideration of the available evidence, the application 

of expert opinion to that evidence, and an analysis of all potentially applicable crimes and 

relevant defenses, the FCSAO concludes that the use of deadly force by Deputy 1 and Trooper 1 

against the bystander BM could not be proven to be objectively unreasonable under these very 

specific circumstances.  For this reason, the FCSAO declines to bring criminal charges against 

Deputy 1 and Trooper 1.  This decision is based entirely on the relevant criminal laws and 

standards of proof in Maryland and does not limit administrative action by the Frederick County 

Sheriff’s Office, the Pennsylvania State Police, or civil actions where less stringent laws, rules, 

and legal standards of proof apply. The FCSAO’s authority extends only to criminal matters and 

as such we express no opinion regarding the propriety or likelihood of success of any non-

criminal actions. 
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OVERVIEW OF THE INCIDENT 

On October 19, 2020, police officers of the Cumberland Township Police Department 

(“CTPD”) and troopers from the Pennsylvania State Police (“PSP”) Fugitive Unit were 

attempting to locate and apprehend a David LEATHERMAN who was wanted at the time on 

charges out of York County, Pennsylvania for Attempted Murder.  LEATHERMAN was 

believed to be operating an allegedly stolen white 2007 Chevrolet 2500 pickup and in possession 

of a Glock 22 .40 caliber handgun.  LEATHERMAN was to be considered armed and dangerous 

by any Law Enforcement Officers (“LEOs”) encountering him. 

At approximately 2:23PM, CTPD officers located a white 2007 Chevrolet 2500 pickup in 

the area of US Rt. 15 southbound (SB) near Marsh Creek in Cumberland Township, PA.  A 

traffic stop was attempted at which time the suspect vehicle took off at a high rate of speed.  

Troopers from the Pennsylvania State Police joined the pursuit shortly thereafter.  The pursuit 

crossed state lines into Frederick County, MD at approximately 2:26PM at speeds in excess of 

120 MPH.  Troopers from the Pennsylvania State Police and officers from the Cumberland 

Township Police and Liberty Township Police followed the pursuit into Maryland.  Once in 

Maryland, deputies of the Frederick County Sheriff’s Office joined the pursuit.  Communication 

between the different departments was accomplished through each of their respective dispatches.  

An officer would communicate information to his/her dispatch and the dispatcher would relay 

that information by either radio or telephonically to the dispatchers of the other agencies who 

would then disseminate the information to their respective departments via radio.  

At approximately 2:29PM the suspect vehicle exited Rt. 15 SB at West Main Street in 

Thurmont, MD.  The suspect vehicle traveled on Rt. 77 for approximately 6 miles at extremely 

high speeds before making a sharp turn off of the roadway into an open corn field.  The suspect 

vehicle then reentered the roadway from the field onto Frushour Rd.  2 miles later the suspect 

vehicle made a left hand turn onto Mud College Rd.  At approximately 2:37pm, the suspect 

vehicle made a sharp left turn into a yard circling back onto Mud College Rd. in the opposite 

direction.  The suspect vehicle then made its way back to Rt. 15 northbound (NB) and proceeded 

to accelerate to well over 100 MPH once back on Rt. 15.  At approximately 2:40pm, the suspect 

vehicle briefly lost control and drove through the median onto Rt. 15 SB into oncoming traffic 

before crossing back over the median onto Rt. 15 NB.  At approximately 2:41PM, a CTPD 

officer was able to get in front of the suspect vehicle in an attempt to slow the vehicle down.  At 

this time multiple gun shots were reported to have been fired from the suspect vehicle at the 

CTPD officer’s vehicle.  The CTPD officer’s vehicle sustained disabling damage as a result and 

fell back in the pursuit.  While this was occurring, PSP troopers and other CTPD officers 

positioned themselves in the median of Rt. 15 approximately 1 mile ahead of the pursuit with the 

intent to deploy stop sticks against the suspect vehicle.  Upon approaching the stop sticks, the 

suspect vehicle drove partially off the roadway into the median of Rt. 15 nearly striking the 

officers attempting to deploy the stop sticks.  The cap of the suspect vehicle came off and went 

airborne into the roadway as a result of the high speed maneuver and very nearly struck other 

vehicles on the roadway.   
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At approximately 2:42PM, PSP troopers again attempted to spike the suspect vehicle on 

Rt. 15.  This second attempt was successful in so far as the suspect vehicle became disabled 

shortly thereafter in the median of Rt. 15 just south of Rt. 140.  LEATHERMAN and one other 

occupant, later identified as Bryan SELMER, took off from the vehicle on foot.  SELMER 

proceeded running parallel to Rt. 140 towards Emmitsburg while LEATHERMAN proceeded 

toward the property located at 47 Park Drive.  LEATHERMAN is a white male and was wearing 

a grey hooded sweatshirt and black pants on the date of the incident.   

The backyard of 47 Park Drive is adjacent to Rt. 15 southbound.  Two minors, BM (15 

YOA) and BC (13 YOA), were standing on the side of the onramp to Rt. 15 southbound adjacent 

to 47 Park Drive when LEATHERMAN and SELMER took off from the disabled vehicle on 

foot.  LEATHERMAN ran directly toward BM and BC.  BM tried to push BC out of the way as 

LEATHERMAN ran toward them causing BM to stumble and fall to the bottom of the hill in the 

backyard of 47 Park Drive.  BM is a white male and was wearing a grey hooded sweatshirt and 

blue jeans on the date of the incident.  Deputy 1 observed LEATHERMAN fleeing from the 

disabled vehicle towards the backyard of 47 Park Drive before briefly going out of view behind 

the foliage separating the yard from the on ramp.  Just a few seconds later, Deputy 1 observed 

BM emerge from the foliage as he fell down the hill into the backyard of 47 Park Drive.  BM 

was holding a black cell phone in his hand.  Deputy 1 apparently mistook BM for 

LEATHERMAN.  Deputy 1 then took aim with his service weapon at BM and began firing.  

Deputy 1 fired 5 total shots at BM.  BM took cover behind a large tree in the backyard of 47 Park 

Drive and was not struck.  Approximately two seconds later LEATHERMAN fell down the hill 

into the backyard of 47 Park Drive approximately 20 feet behind where BM was located.  Officer 

1 jumped down the hill on top of LEATHERMAN almost immediately and took him into 

custody.  Trooper 1 exited his patrol vehicle next to where Deputy 1 was at and fired 3 rounds at 

BM at approximately the same time as when Officer 1 was taking LEATHERMAN into custody.  

Neither Officer 1 nor LEATHERMAN would have been visible to Trooper 1 when he discharged 

his service weapon.  No other shots were fired as part of this incident.  LEATHERMAN did not 

have a firearm on his person when taken into custody.  Later that day at 7:15pm after all scenes 

were secured, a loaded black Glock 22 .40 caliber handgun was recovered by investigators in the 

grass 10-15 feet to the front of the disabled suspect vehicle in the median of Rt. 15.  No other 

firearms related to this incident were recovered. 

Deputy 1 was interviewed as part of the investigation.  Deputy 1 stated to investigators 

that he was firing at LEATHERMAN.  Deputy 1 further stated that he began firing because he 

saw “splashes” in the dirt where LEATHERMAN was which indicated to him that he was being 

fired at.  A review of dash cam footage revealed that LEATHERMAN would not have been 

visible to Deputy 1 based on where he was standing when he discharged his firearm.  

Additionally, several of the rounds fired by Deputy 1 were found lodged in small trees directly 

between himself and BM with at least 1 round being lodged in the larger tree BM took cover 

behind.  Based upon the totality of the evidence provided to the State, it has been concluded that 

Deputy 1 was firing at BM.   
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Trooper 1 was interviewed as part of the investigation.  Trooper 1 stated to investigators 

that at the time he exited his patrol vehicle he believed the gunshots he was hearing (Deputy 1’s 

gunshots) were actually that of LEATHERMAN towards himself.  He stated he fired in self-

defense at LEATHERMAN believing he was being shot at.  A review of dash cam footage 

revealed that LEATHERMAN would not have been visible to Trooper 1 based on where he was 

standing when he discharged his firearm.  Further, it has been determined that LEATHERMAN 

was not armed and the only shots fired as part of this incident were that of Deputy 1.  Based 

upon the totality of the evidence provided to the State, it has been concluded that Trooper 1 was 

also firing at BM.   
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SUMMARY OF THE EVIDENCE 

Dashcam Video 

At 2:23PM CTPD officers locate and catchup to the suspect vehicle in the area of Rt. 15 SB near 

Marsh Creek in Cumberland Township, PA.   

 

At 2:24PM the pursuit continues into Maryland at speeds in excess of 120MPH on Rt. 15 SB.
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At 2:29PM the suspect vehicle exits Rt. 15 SB at the West Main Street exit into Thurmont, MD. 

 

 

At 2:39PM the suspect vehicle gets back on Rt. 15 NB. 
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At 2:40PM the suspect vehicle briefly loses control and travels across the median into oncoming 

traffic on US 15 NB. 

 

At 2:41PM the CTPD vehicle struck by gunfire from the suspect vehicle is seen here with its 

back windshield shot out and rear driver’s side tire deflating. 
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At 2:41PM officers attempt to deploy stop strips against the suspect vehicle on Rt. 15 NB at 

which time the suspect vehicle travels into the median nearly striking the officers.  The cap of the 

suspect vehicle comes off and goes airborne into the roadway. 
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At 2:43PM the suspect vehicle (circled on the left) becomes disabled in the median of Rt. 15 just 

south of the Rt. 140 overpass. 
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LEATHERMAN (circled on the left) runs from the disabled vehicle towards 47 Park Drive.  

SELMER (circled on the right) runs towards downtown Emmitsburg. 

 

BM and BC (circled on the left) standing on the edge of the on-ramp adjacent to 47 Park Drive.  

LEATHERMAN (circled on the right) running towards them. 

 

 



Page 14 of 27 
 

BM falling down the hill into the backyard of 47 Park Drive. 

 

 

BM is out of view from Officer 1’s dashcam.  BC is still on the side of the roadway.  

LEATHERMAN stumbles in the roadway. 
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Last shot of LEATHERMAN from Officer 1’s Dashcam before LEATHERMAN also falls down 

the hill into the backyard of 47 Park Drive and Officer 1 exits his vehicle to take 

LEATHERMAN into custody.  Based on audio and timestamps from the multiple dash cams, the 

first shot from Deputy 1 was determined to have been fired at BM less than 1 second after this. 

 

Deputy 1 (circled on the left) looking into the backyard of 47 Park Drive from Rt. 15 SB. 
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Deputy 1 takes aim into the backyard of 47 Park Drive.  The only individual in the backyard of 

47 Park Drive at this time is BM.  LEATHERMAN completely out of view to Deputy 1 due to 

thickness of foliage. 

 

Deputy 1 (circled on the left) fires first shot into backyard of 47 Park Drive.  Audio from first 

shot is picked up on Trooper 1’s Dashcam (circled in the middle).  Audio from the subsequent 

shots are picked up on Officer 1 and Trooper 1’s Dashcam. 
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Deputy 1 (left) still firing.  BM (circled in the middle) visible in the yard.  Trooper 1 (right) exits 

his patrol vehicle.  Neither LEATHERMAN nor Officer 1 are visible at this time to Deputy 1 and 

Trooper 1 due to thickness of foliage between the on-ramp and the backyard of 47 Park Drive. 
 

 

Deputy 1 still firing.  BM (circled on the left) begins moving towards a tree for cover.  

LEATHERMAN slightly visible (circled on the right) at bottom of the hill. 
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Deputy 1 fires his last shot, BM now completely behind tree taking cover.  LEATHERMAN 

slightly more visible (circled on the right) at this point on the ground at the bottom of the hill. 

 

BM (circled below) visible in back yard of 47 Park Drive.  Deputy 1 (out of view) firing at BM.  

LEATHERMAN not yet down the hill into the backyard of 47 Park Drive.  (Trooper 1’s 

Dashcam)   
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Trooper 1 fires 3 shots in quick succession in direction of BM after exiting his vehicle.  

LEATHERMAN is in the backyard of 47 Park Drive at this time however, he would not have 

been visible to Trooper 1 from this vantage point.  (Trooper 1’s Dashcam) 

 

LEATHERMAN’s location (circled on the left) and BM’s location (circled in the middle) within 

the backyard of 47 Park Drive.  Tree (circled to the right) which BM took cover behind found to 

contain at least one round fired by Deputy 1. 
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WITNESSES STATEMENT SUMMARIES 

 

Law Enforcement Witnesses 

 

1. Deputy 1 - October 20, 2020 Interview 

a. This interview was conducted by Detective 3 and took place a few hours after the 

incident.  During the interview, Detective 3 asked Deputy 1, "When was the last 

time or place that you saw the suspects’ gun?" Deputy 1 said right as they [the 

suspects] ran from the truck across the exit ramp into the tree line.  Deputy 1 said 

that it was chaotic and while this all happened there were bystanders that got 

mixed in with the suspects which resulted in a lot of confusion. Deputy 1 said that 

he now believes that one of the bystanders was running with the suspects, which 

caused Deputy 1 to momentarily believe a bystander was a suspect. Deputy 1 said 

that everything "happened in the tree line." When Detective 3 asked Deputy 1 to 

clarify when he last saw the gun or if he had seen a gun, Deputy 1 said he saw a 

"black object" that he perceived as a gun in one of the suspect’s hands as they 
entered the wood line.  As the suspects and bystander entered the wood line 

Deputy 1 said he heard gunfire and saw dirt "kicking up."  Deputy 1 believed, 

based on this, that he was receiving gunfire at this time and returned fire in the 

direction of two people who he believed to be the suspects. Deputy 1 said that 

once he saw the two people who he believed were the suspects on the ground with 

their hands out he immediately ceased firing and yelled out to other law 

enforcement officers to stop firing. Deputy 1 then helped take one suspect into 

custody.   

2. Deputy 1 - October 27, 2020 Interview 

a. This interview was conducted by Detective 1 and Detective 2.  Deputy 1’s 

Attorney was present during this interview.  This interview took place in the area 

of 47 Park Drive where the incident occurred.  Deputy 1 and his attorney 

requested and were granted access to review portions of the dash cam footage of 

the incident prior to Deputy 1 giving a second statement.  Deputy 1 stated that the 

truck crashed in the median from the Rt. 15 NB lanes when two subjects emerged 

from the vehicle. Deputy 1 advised he saw one of the suspects with a gun in his 

hand but he was unsure exactly the description of the suspect. Deputy 1 advised 

he parked his vehicle and began to run across Rt. 15 SB to angle the suspects off 

as they were running. Deputy 1 advised the suspect in the gray shirt (later 

identified as LEATHERMAN) was running toward two kids standing on the side 

of the on ramp. Deputy 1 advised the smaller of the two kids that 

LEATHERMAN was running toward was holding onto a white post that was 

along the shoulder. Deputy 1 advised from where he was standing he saw 

LEATHERMAN fall down the hill into the backyard of 47 Park Drive. Deputy 1 

advised he saw "splashes" which he described as dirt flying up from the ground as 

if a bullet was striking the ground causing the dirt to splash up. Deputy 1 advised 

that is when he began engaging LEATHERMAN, believing he was being shot at 

or the kids he previously saw were being shot at. Deputy 1 advised another 

subject fell down the hill into the back yard and did what Deputy 1 described as a 

"matrix" movement or "gymnastic" movement as he was trying to regain his 
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footing after falling down the hill. Deputy 1 advised he "100%" immediately 

recognized the subject who fell down the hill as one of the kids he referred to as 

standing on the edge of the on ramp. Deputy 1 described the kid as having longer 

dark hair, referring to it as a "mullet type haircut", wearing a sweater that Deputy 

1 described as having dark red color to it and wearing cowboy boots. Deputy 1 

advised he recalls seeing the kid’s cowboy boot up in the air as he was tumbling 

down the hill. Deputy 1 also advised when he saw the splashes of dirt he was 

concerned LEATHERMAN was shooting at the kids who he had previously seen 

as he was running across the highway.  Deputy 1 advised the kid who had fallen 

down the hill eventually gained his footing and was waving his hands in the air at 

Deputy 1 as the kid moved toward the big maple tree in the back yard. The tree 

Deputy 1 referred to has an old Miller Lite can attached to it and two hanging bird 

feeders.  Deputy 1 advised he then began to advance toward the area of where 

LEATHERMAN and the kid fell down the hill to assist with taking Leatherman 

into custody. Deputy 1 advised before he advanced, he saw "another cop" coming 

down the hill to take LEATHERMAN into custody.   

3. Trooper 1 – October 30, 2020 Interview 

a. This interview was conducted by Detective 1 and Detective 2.  Trooper 1’s 

Attorney was present during this interview.  This interview took place at the 

Pennsylvania State Police Gettysburg Barrack.  Trooper 1 advised his barrack was 

made aware of the attempted murder incident with LEATHERMAN in Penn 

Township and Trooper 1 was aware of several chases Leatherman had gotten in 

and gotten away in over the course of 10-14 days. Trooper 1 advised he was made 

aware of Officer 1 being behind LEATHERMAN approaching Emmitsburg so he 

drove toward where the pursuit was happening. Trooper 1 advised he was in the 

median of Rt. 15 and Creamery Rd with other officers. Trooper 1 advised he was 

made aware of the suspect vehicle shooting at the Cumberland Township officer’s 

vehicle during the pursuit. As the pursuit got closer to Trooper 1`s location, he 

attempted to throw spike strips at the truck but was unsuccessful. Trooper 1 

advised he got in his cruiser and was trying to get back into the chase when the 

vehicle stopped in the median facing northbound lanes of Rt. 15. Trooper 1 

advised he saw two subjects run from the vehicle toward the on ramp for Rt. 15 

south. Trooper 1 advised he pulled his cruiser across the grass median and into the 

southbound lanes were his vehicle was facing [47 Park Drive].  Trooper 1 advised 

when he got out of his vehicle he heard gunshots to his left, where he only saw 

one officer [Deputy 1]. Trooper 1 advised knowing what he knew about 

LEATHERMAN`s crime in Penn Township and the fact LEATHERMAN was in 

a suspected stolen truck and had just shot at an obvious police vehicle, he feared 

for his life and the life of others in the area when he got out of his cruiser. Trooper 

1 advised he believed he was being shot at as he got out of the cruiser. Trooper 1 

advised he saw a white male in the back yard of 47 Park Drive running away with 

what Trooper 1 described as a bladed stance. Trooper 1 advised he saw the 

suspects flee from the truck in the direction where he now saw this white male. 

Trooper 1 discharged his weapon at that white male.  Trooper 1 then began to 

advance to where he saw the suspects flee. Trooper 1 advised he believed both 

occupants of the truck fled in the same direction.  
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4. Officer 1 – October 28, 2020 Interview 

a. This interview was conducted by Detective 4 and was in reference solely to the 

end of the pursuit.  Officer 1 stated that he observed two suspects running west 

from the now-disabled suspect vehicle, he identified one whom he believed to be 

LEATHERMAN. Officer 1 stated he maneuvered his vehicle across the median 

and then over the grassy area between the exit and entrance ramps [of Rt. 15].  

During this time, the passenger ran northwest while Officer 1 followed 

LEATHERMAN who was fleeing to the southwest [towards 47 Park Drive].  As 

LEATHERMAN ran across the entrance ramp he tripped and fell before getting 

up again. Officer 1 stated his attention was briefly drawn to two kids standing 

near the entrance ramp, just a few feet from where LEATHERMAN was running. 

Officer 1 further stated that he had "positively identified” LEATHERMAN as the 

suspect by this point. As LEATHERMAN picked himself up and continued, 

Officer 1 began to stop and exit his marked cruiser.  Officer 1 recalled that he 

heard a group of gunshots as he was exiting the vehicle and he believed the sound 

was originating from behind him.  Officer 1 also indicated that at this time, he 

could clearly see both of LEATHERMAN’s hands and knew that he was not 

holding any object and therefore not firing at him or any other responding 

officers. Officer 1 believed that at this time LEATHERMAN was up on the curb 

but not yet in the brush going downhill toward the residences on Park Drive.  As 

LEATHERMAN continued to flee, he tripped in the brush and fell down the 

embankment.  Officer 1 had un-holstered his handgun and gave verbal commands 

to LEATHERMAN before advancing through the brush to his position to take 

him into custody. 

 

Civilian Witnesses 

 

1. BM – October 22, 2020 Interview 

a. BM advised he and his cousin, BC, were planning to go fishing when he heard a 

lot of sirens. Hearing all the sirens, BM turned on his "scanner" on his phone 

[referring to an app that monitors police and fire radio traffic]. BM advised he 

heard it was a high speed chase that was coming toward Emmitsburg. BM advised 

he wanted to see the chase go past on Rt. 15 so he and BC hung out in the grass 

on the south side of the on ramp. BM advised the truck involved in the chase, 

stopped in the median of Rt. 15. BM advised he saw the driver of the truck get out 

through the window of the truck, toss a gun to the passenger, and run toward his 

location. BM described the driver as a white male wearing a [grey] hoodie. BM 

described the passenger as a white male wearing a [black] hoodie.1 BM advised 

both men were running together across the southbound lanes or Rt. 15 and then 

they split in direction. BM advised the driver ran directly toward him and BC. BM 

advised he pushed BC out of the way because BC is younger than BM and BM 

didn`t want anything to happen to BC. BM advised when he pushed BC out of the 

                                                           
1 BM was initially interviewed on October 19th just after the incident where he stated that the driver was wearing a 
gray hoodie and the passenger was wearing a black hoodie.  During this interview on October 22, BM stated that 
the driver was wearing a black hoodie and the passenger a grey hoodie.  Per the dash cam footage the driver, 
LEATHERMAN, was wearing a grey hoodie while the passenger was wearing a black hoodie. 
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way, he stumbled and ended up at the bottom of the hill [into the backyard of 47 

Park Drive]. BM advised he came down the hill between a rock holding what 

appears to be some type of black PVC line and the western most end of the 

clothes line. BM advised he noticed the driver of the truck laying down at the 

bottom of the hill as if he had fallen down. BM advised he was now standing near 

a big tree in the back yard of 47 Park Drive. The trees specifically has an old 

Miller Lite beer can attached to it and a bird feeder. BM advised he was standing 

with his hands up in the air with his [black] cell phone in his right hand. BM 

advised he was looking toward the highway where several cops were and he was 

hearing gunshots. BM advised he got behind the big tree with the old Miller Lite 

can to gain cover. BM advised after the gunshots, he saw officers putting the 

driver of the truck in handcuffs at the bottom of the hill just west of the rock and 

clothes line post he referred to. BM advised after the driver was taken in custody, 

he was given commands to get on the ground and was handcuffed.  BM stated he 

was very quickly identified as not being involved in the vehicle pursuit and taken 

out of handcuffs.  BM advised that he was wearing a grey hoodie and blue jeans 

on the date of the incident which was confirmed by dashcam footage from the 

date of the incident. 

2. BC – October 27, 2020 Interview 

a. BC advised he was walking with his cousin BM, to go fishing when they heard 

and saw a bunch of police cars on Rt. 15. BC and BM sat to watch the high speed 

chase when it ended near where they were sitting. BC advised the driver and 

passenger jumped out of the truck and began to run toward them. BC advised the 

driver ran directly toward him and BM while the passenger ran the opposite way, 

toward the Exxon. BC advised he and BM ran a little bit to get out of the way 

when the suspect fell down the hill into the back yard of 47 Park Drive.  BC 

advised he then heard gunshots. BC advised the suspect who fell down the hill 

was unable to get up to run as the police were there quick and took him into 

custody. BC advised BM fell down the hill before the suspect did and BM began 

to run away from the hill. BC advised BM was put in handcuffs but quickly 

released because police realized he was not involved. 
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LEGAL ANALYSIS 

 

Deputy 1 and Trooper 1’s use of deadly force against BM, an innocent bystander, was 

nonprivileged2 which, under Maryland Law, constitutes a criminal battery.3  That 

notwithstanding, an honest and reasonable mistake of fact can negate criminality by negating the 

mental state, provided that the conduct would not have been criminal had the facts been as the 

actor honestly and reasonably believed them to be. See General v. State, 789 A.2d 102, 107 (Md. 

2002).   

 

The mistake of fact defense is applicable when the following three elements are present: 

(1) the actor actually believed the alleged mistake; (2) the belief was reasonable under the 

circumstances; and (3) the actor’s conduct would not amount to a crime if the mistaken belief 

had been correct.4  To bring criminal charges5 against either Deputy 1 or Trooper 1 for their 

nonprivileged use of force against BM, the State would be required to prove the absence of at 

least one of these three elements beyond a reasonable doubt.  

 

Here, the evidence as summarized above indicates that Deputy 1 and Trooper 

1subjectively believed they were shooting at LEATHERMAN, not BM, satisfying the first 

element of the mistake of fact defense.  Further, had this belief been correct, their conduct would 

not have been criminal as LEATHERMAN was a fleeing felon and posed a significant threat to 

other officers and the public at large6, satisfying the third element of the mistake of fact defense. 

                                                           
2 An officer is privileged to use force, up to and including deadly force, “to prevent the escape [of a felon] provided 
the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical 
injury to the officer or others.”  Tennessee v. Garner, 471 U.S. 1, (1985).  BM, as stated prior, was an innocent 
bystander who posed no threat to Deputy 1, Trooper 1, or anyone else.  As such, Deputy 1 and Trooper 1’s use of 
deadly force against BM was clearly nonprivileged. 
3 “The use of reasonable force to effectuate an arrest defeats a battery or an assault claim. In other words, contact 
incident to an arrest cannot form the basis of a claim for battery. Indeed, officers are privileged to commit a 
battery pursuant to a lawful arrest, subject to the excessive force limitation....If an officer uses excessive force, 
[unreasonable force], or force greater than is reasonably necessary under the circumstances, the officer may be 
liable. In other words, an officer's nonprivileged use of force constitutes battery.”  French v. Hines, 957 A.2d 1000, 
1037 (Md. App. 2008) 
4 Meaning that, if the true facts were what the defendant thought them to be, the defendant's conduct would not 
have been criminal.  Md. Pattern Jury Instructions-Criminal 5:06. 
5 This defense would apply to all charges considered by the FCSAO which includes First Degree Assault, Second 
Degree Assault, and Reckless Endangerment. 
6 Leatherman was attempting to avoid being taken into custody on a felony warrant for attempted murder. While 
doing so, he posed a significant threat of death or serious physical injury to the officers attempting to arrest him, 
and members of the public. As described above, the midafternoon pursuit reached speeds in excess of 120 mph on 
public roadways with numerous private vehicles in the area. At one point, the suspect vehicle briefly drove through 
the median and proceeded opposite the proper direction of travel, i.e., into oncoming traffic. When a police 
vehicle maneuvered in front of the suspect vehicle in an attempt to slow it, multiple gunshots were fired at the 
police vehicle, which sustained disabling damage. The suspect vehicle nearly struck officers attempting to deploy 
tire deflation devices, and the cap separated from the truck bed and nearly struck other vehicles.  The U.S. 
Supreme Court has held that an officer may use deadly force against a fleeing felon when necessary to prevent 
their escape where the officer has probable cause to believe that the suspect poses a significant threat of death or 
serious physical injury to the officer or others.  See Garner, 471 U.S. 1, (1985).  Based upon a review of the 
evidence in this case and the application of expert opinion to that evidence, the FCSAO has concluded that had BM 
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The remaining question, therefore, is whether their mistaken belief that BM was 

LEATHERMAN was reasonable under the specific circumstances of this case.  To that end, 

Deputy 1 knew and/or personally observed the following just prior to his use of deadly force:7 

 

o LEATHERMAN is a white male and was wearing a gray hooded sweatshirt and black 

pants when he fled from the disabled vehicle. 

o LEATHERMAN ran towards the back yard of 47 Park Drive and briefly went out of 

view of Deputy 1. 

o Immediately after going out of view, BM came into view of Deputy 1 from the area 

where LEATHERMAN went out of view. 

o BM is a white male, was wearing a grey hooded sweatshirt, blue jeans, and is similar in 

stature to LEATHERMAN. 

o Bystanders would not be expected to be located on foot between the area where 

LEATHERMAN’s vehicle became disabled and the on ramp to Rt. 15 southbound.8 

o BM was holding a black cell phone in his hand when he fell down the embankment into 

the backyard of 47 Park Drive. 

o There was probable cause to believe that the fleeing LEATHERMAN posed a significant 

threat of death or serious physical injury to Deputy 1 or others 

Trooper 1 knew and/or personally observed the following just prior to his use of deadly force: 

o LEATHERMAN is a white male and was wearing a gray hooded sweatshirt and black 

pants when he fled from the disabled vehicle. 

o LEATHERMAN ran towards the back yard of 47 Park Drive before going out of view. 

o BM is a white male, was wearing a grey hooded sweatshirt, blue jeans, and is similar in 

stature to LEATHERMAN. 

o Bystanders would not be expected to be located on foot between the area where 

LEATHERMAN’s vehicle became disabled and the on-ramp to Rt. 15 southbound.  

o Prior to exiting his patrol car, shots began being fired by Deputy 1 at BM. 

o Upon exiting his patrol car, BM was the only individual observable in the backyard of 47 

Park Drive to Trooper 1. 

                                                           
actually been LEATHERMAN as Deputy 1 and Trooper 1 mistakenly believed, their use of deadly force would have 
been privileged. 
7 Based upon an exhaustive review of all of the evidence in this case, it has been determined, contrary to the 
statements made by Deputy 1 during his second interview, that neither Deputy 1 nor Trooper 1 were actually 
aware of BM and BC’s presence along the berm of the Rt. 15 on-ramp prior to BM being mistaken for 
LEATHERMAN.  To that end, the FCSAO is cognizant that the inconsistencies between the statements made by 
Deputy 1 during his second interview and the physical evidence in this case may trigger disclosure requirements 
under Brady in future cases where he is to be called as a witness. Brady disclosure issues and whether the FCSAO 
will continue to sponsor Deputy 1 as a witness will ultimately be determined after the completion of the Frederick 
County Sheriff’s Office’s internal investigation. 
8 Rt. 15 is similar to an interstate highway.  There are no sidewalks in this area of Rt. 15 made to accompany 
pedestrians.  Per the statements of both BM and BC they were standing in that particular area solely to watch the 
“police chase” go by. 
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o There was probable cause to believe that the fleeing LEATHERMAN posed a significant 

threat of death or serious physical injury to Trooper 1 or others. 

Law enforcement officers are trained to shoot, when justified, at the subject’s “center 

mass.”  As a practical matter of police firearms training, center mass is typically described as the 

torso or upper torso, the chest, or the upper body.  Given the emphasis placed by police firearms 

training on aiming center mass, it is understandable that Deputy 1 and Trooper 1 would focus on 

LEATHERMAN’s torso rather than his lower extremities as he fled on foot. As both the fleeing 

LEATHERMAN and the innocent bystander BM are both white males, were both wearing gray 

hooded sweatshirts, and are generally similar in stature, it is also understandable that BM could 

have been momentarily confused with LEATHERMAN based on appearance alone.  In addition 

to being similar in appearance, a reasonable officer would not have expected an innocent 

bystander to be present on foot in the berm adjacent to the on-ramp to Rt. 15 from Emmitsburg 

as this is not an area meant and/or suited for pedestrian traffic.  Lastly, it would not have been 

unreasonable for the officers to believe the individual who emerged from thin stretch of curtilage 

separating the or-ramp from 47 Park Drive was LEATHERMAN when LEATHERMAN fled 

from the disabled vehicle in that direction and only momentarily went out of view after tripping 

at the edge of the on-ramp at which point BM came into view from that exact area.  While 

Deputy 1 and Trooper 1’s use of deadly force against BM was nonprivileged, their mistake of 

fact could not be proven to be unreasonable under these specific circumstances. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 27 of 27 
 

CONCLUSION 

 

Upon careful consideration of the available evidence, the application of expert opinion to 

that evidence, and an analysis of all potentially applicable crimes and relevant defenses, the 

FCSAO concludes that, while the use of deadly force by Deputy 1 and Trooper 1 against BM 

was nonprivileged, the State could not prove beyond a reasonable doubt their mistake was 

objectively unreasonable under these very specific circumstances.  For this reason, the FCSAO 

declines to bring criminal charges against Deputy 1 and Trooper 1.  


